


- It is important to note that exploration under the 
Petroleum (Onshore) Act 1991 includes exploratory 
bores, but also the more extensive process known as 
‘Pilot Test Production’. This should be recognised when 
considering the required elements of exploratory land 
access agreements.

• Access agreements should have clear start and fi nish dates, 
to ensure the landholder is clear on the period in which 
exploration activities could take place. The agreement 
should also include specifi c information about the times of 
day and days of the week that exploration activities will be 
undertaken. Landholders could consider agreeing to 
separate access agreements for each exploration activity, 
eg, in the case of coal seam gas exploration, a separate 
agreement for exploratory drilling, and a separate 
agreement for pilot test production.

A number of conditions that may be included in access 
agreements to protect landholders and their property 
rights are listed at Section 141 of the Mining Act 1992 and 
Section 69D(1) of the Petroleum (Onshore) Act 1991.

• Landholders should ensure that they give careful 
consideration to their own farm biosecurity and quality 
assurance programmes, farm seasonal workplan, family 
life, cost of legal advice, impact of access on daily and 
work routines and possible access routes. Arrangements 
pertaining to any of these are all seen as reasonable 
conditions to include in an access agreement.

• Similarly, occupational health and safety requirements 
are also an important consideration. Landholders should 
consult with both employees and the mining/energy 
company to adopt processes that ensure the health and 
safety of all people accessing the property. These processes 
should be detailed in the access agreement.

• Under Section 31 of the Mining Act 1992, the mining company 
must not explore within a certain range of improvements, 
such as fences, gardens etc, so it is important to ensure that 
this section is complied with. This section is largely untested 
in court.

WHAT HAPPENS IF NEGOTIATIONS BREAK DOWN

• If, after 28 days of negotiating, the mining/energy company 
and the landholder cannot reach agreement as to the terms 
of the access agreement, either party may request that 
an arbitrator be appointed. The parties may agree to the 
appointment of any person as an arbitrator.

• If, after a further 28 days, the parties cannot agree on the 
appointment of an arbitrator, then either party may apply 
to the Director-General for the appointment of a member 
of the Arbitration Panel as an arbitrator.

• Under Section 147 of the Mining Act 1992 and Section 69J 
of the Petroleum (Onshore) Act 1991, the arbitrator must 
conciliate, “use their best endeavours”, and must act 
according to “equity, good conscience, and the substantial 
merits of the case” to bring both parties together to reach 
a settlement acceptable to all of them.  If the parties are 
still unable to agree, then the arbitrator may impose 
an access arrangement which may be appealed fi rstly 
to the same arbitrator, or then further to the Land and 
Environment Court.

COMMUNICATION STRATEGIES
• Mining/energy companies often prefer to deal with 

landholders on a “one-on-one” basis. Landholders must be 
aware, however, that often the professionalism, experience, 
and negotiating ability of the mining/energy team can place 
the landholder at a distinct disadvantage. It is recommended 
either that the landholders form small groups and request 
that they meet together, (for Association Members, local 
Branches and/or District Councils may be available to 
coordinate) or else that the landholder engage a solicitor or 
experienced negotiator to assist them.

• It is also helpful if the landholder keeps accurate diary notes 
of every contact made to them by the mining/energy 
company, including the nature of such contact, and the 
persons involved. Likewise, every piece of correspondence 
either to or from the mining/energy company should be 
retained. Landholders may also wish to send a letter or 
email to the mining/energy company confi rming in writing 
the key points of their conversation.

If the landholder desires, the mining/energy company can 
be directed to contact them only through their solicitor, or 
legal advisor. This is best done in writing, and signed by 
the landholder.
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DISCLAIMER:

The material contained in this document does not constitute legal advice. The 

information provided is of a general nature only. The document is not to be 

relied upon in substitution for detailed legal advice. NSW Farmers’ Association 

is not responsible for any action taken in reliance on any information contained 

in this document. Readers of this document should not act upon information 

contained in this document without consulting legal counsel.
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